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The applicant has approached the court on an urgent basis and seeks an order
staying the enforcement of the arbitration award issued under CCMA Case No.
GAJB26692 dated 12 September 2019 pending the finalization of its application

to review and set aside the award. The application is opposed by trlg_ first

CCMA in which it sought organizational nght& bf accew to%’e workplace and
deduction of trade union subscnptlons or Iewé@ and an award was rendered in
granting the first respondent organlzaponal nghts The applicant has instituted

review proceedings to review and set' side the%éward
N
2.2.The second and third rg@ohd‘;mts enjoy organisational rights and at the

arbitration they oppos% ‘MA&A‘& :

aim for organizational rights.

2.3.The applicant ha@@ood%pmspems of success in the review application and
should it sucge o n‘g*g&ttm e award aside, the first respondent would have
benefited &bm a defectlve award in circumstances where it was not entitled.
The M@rce&ent of the award will therefore defeat the purpose of the review
aﬁwcam = it will deprive the applicant of its statutory right to review the
O arbltra§qn award.
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2. 4;?&’413 hkefy that the enforcement of the award will lead to industrial unrest
p@gﬂcularly in light of the second and third respondent opposition of the dispute
atthe CCMA. This will result in financial losses for the company and may result
in inter-union violence.

2.5. The implementation of the Award will undermine collective bargaining in the
workplace as it will lead to inconsistent application of the applicant's Employee
Relations Framework.
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2.6.The applicant has no alternative relief and the balance of convenience favours

the applicant — the first respondent will not suffer prejudice should the order be
granted and yet the purpose of the review application will be defeated if the
award is enforced.

Urgency

An applicant for relief on an urgent basis is required to set out in e)éﬁgﬁ.ﬁaetail

the facts which they allege render the matter urgent and waff

it that | T{ﬁ@)
allowed to be heard ahead of other litigants and the Practlce N@nuaifp&agraph

12.5, requires that an applicant must set out explicitly the ol ,umsiances which

render the matter urgent. Applications to stay the ex

as a matter of course urgent and an applicant nw;s‘fl sir application,

ahead of other applications, should be given eferentu .heanng

The applicant asserts that “the matt&r is ‘self-,é'\ﬁ?ﬁsé'n‘ﬂy urgent” because (i)
NUMSA demands immediate enforcehent of thg Award; (i) there is a real risk
of violence between the first seeond and'third respondents should the award
be enforced; and (iii) mple;?lenta : n of the Award will defeat the purpose of the

review application in ﬁ%e

.'nt that the applicant prevails in the review
application.

| do not congifer oRa:
the Award '-._ _' |
demd "% enfo V_-;_\:,a‘n Award would almost always make a case for urgency.
The: paﬁy in whose favour an Award finds is always entitled to demand

":é-";cggnpllam W|th without restriction and this does not render the staying of the
-\ &
'wgilg,forcement of the Award a matter that must be determined on an urgent basis.

&é}lgpplicant who seeks to rely on the demand for compliance as a ground for
“irgency must do more than allege the fact of the demand for immediate
enforcement of an Award, it must show why the demand for enforcement
renders the matter urgent. The applicant in the present matter seeks to do so
with its allegations about the risk of violence and that the enforcement of the
Award will defeat the purpose of the review application. | do not agree with
either.
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The risk of violence that the applicant is concerned about is not substantiated
with or borne out by any evidence before me. The applicant has not alleged any
threats of violence from the second and third respondents should the award be
executed. The second and third respondents have not asserted any risk of
violence and the applicant’s reliance on the statement of the second respondent
to that effect in the arbitration and the fact that the third respondent opposed
NUMSA's claim at arbitration do not take the matter any further. TM also
no explanation why such risk would be occasioned at e ppllcws
Kusasalethu operation where NUMSA has been awarded _‘:: rights

NUMSA aiready enjoys organizational rights as agpears from t@foundmg
affidavit in the review appllcatlon annexure FA ltsmrt N}JMSA states in

suggests that the granting of the orga@&atlonalgag s'at Issue is likely to cause
violence and industrial unrest. Thége is p;&sently an Award and its
implementation cannot be friush .-;-j by the unsubstantlated alleged possibility
of violence. In any evgnt«,i:.-jf Sug i Rossibility of violence should exist, it will
continue to exist even sheuld . appliént fail in the review application and the
applicant has not&@gesté&&“hch possibility of violence will be any less if
it should fail:',,u-:?‘ ! _.re\@w appllcatlon In the event, | am unable to place any

stock on thg‘;{zsubst'ﬁ tlated risk of violence should the Award be implemented.
Ol

I a&o dg not agree with the applicant that if the order is not granted on an

urgelﬁ BaSIS §1|s will defeat the purpose of the review application in that the

ey

sp&ﬁent will benefit from the award which may later be held to be
" ; éctlve as set aside as a result. The applicant asserts that if the enforcement
o%eghe Award is not stayed, it will be deprived the right to review the Award. | do
not agree. Nothing in law precludes the applicant pursuing its review application
if the Award is enforced. This is not the kind of Award where enforcement
pending review renders the review application academic. The union
subscriptions ordered in the Award to be deducted from members of NUMSA
are monies that the applicant is not at risk of losing — they are monies that
belongs to employees who are members of NUMSA and who would have
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elected and agreed that they should be paid to NUMSA. There is therefore no
financial risk to the applicant in this regard. Should the applicant succeed in the
determination of this application in the normal course, there is no reason that it
cannot withdraw the organizational rights accorded to NUMSA by the Award.
Similarly, there is no reason why the applicant cannot withdraw the right of
access if it should prevail in the determination of this application in the sermal
course or in the review application. In East Rock 7 (Pty) Ltd & anothér v Eagle
Valley Granite (Pty) Ltd & others [2012] JOL 28244 (GSJ) ' ini

redress. This is not equivalent to the irreparable ham that Is\gequ‘
the granting of an interim relief. It is someth/ng 5.

in an application in due course but it may‘
applicant will not be able obtain substantial "‘fﬁ_f r }

course will be determined by the facts of each c%sé”’ | am satisfied that the

applicant will obtain adequate or substa@al recmrse if it should succeed in the
normal course. The matter i 3 c

2. E Jer as to costs
op H Dbt W],
I
MS Baloyi
y Acting Judge of the Labour Court of South Africa
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